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In the Court of the Judicial Magistrate First Class, At Udalguri 

 

G.R. Case No- 125 of 2016 

U/S - 341/323 I.P.C. 

State of Assam 

-Vs.- 

Hemanta Khaklary 

...... Accused person 

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri 

Advocate appeared for the prosecution:- A. Pourel, Ld. APP. 

Advocate appeared for the defence: -D.K.Boro  

Date of Evidence:  19/8/16, 28/9/16, 16/11/16, 12/01/17, 27/06/17, 

19/07/17 

Date of Argument: 29/07/17 

Date of Judgment: 03/08/17 

 

JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 07.02.16, informant Bulu Tirki lodged one case before the officer 

in charge of Harisinga police station and alleged that on 06.02.16 at about 4 pm 

his brother Magu Tirky and Baliram Munda entered into the house of Ripon 

Swargiary and then the accused Hemanta Khakhlary and Ripon Swargiary 

assaulted them with lathi. They were injured on their hands and legs. They were 

admitted at Udalguri civil hospital. Hence this prosecution case is.  

On receipt of the F.I.R., O/C, Harisinga P.S. Case No.8/2016, U/S- 

341/325/34 I.P.C. was registered. Accordingly police went for investigation, 

examined witnesses, collected evidence and on completion of investigation 
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finding sufficient materials u/s 341/323 I.P.C and submitted the Charge-sheet 

against accused Hemanta Khakhlary. Another accused Ripon Swargiary was not 

sent up for the trial. 

That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court for disposal and this court on perusal of the 

Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. found 

sufficient materials to proceed against accused person Hemanta Khakhlary and 

issued process against him.  

Accordingly accused person Hemanta Khakhlary appeared before the 

court. After that the necessary documents u/s 207 of Cr. P.C. were given to the 

accused person Hemanta Khakhlary and considering the relevant documents and 

hearing both the parties, particular of the offences u/s 341/323 I.P.C. was read 

over and explained to person Hemanta Khakhlary to which he pleaded not guilty 

and claimed to be tried.  

During trial prosecution side examined only nine witnesses who were 

cross examined by the defence. Accordingly the evidence of the prosecution side 

was closed. The accused person was examined u/s 313 of Cr.P.C. No defence 

witness was examined. I have heard the arguments of both the sides and 

perused the evidence on record.  

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

 

1. Whether on 6.2.16 at about 4 pm the accused person Hemanta Khakhlary 

voluntarily caused hurt to the victims of the instant case and thereby 

committed the offence punishable u/s 323 IPC? 

2. Whether on 6.2.16 at about 4 pm the accused person Hemanta Khakhlary 

wrongfully restrained the victims of the instant case and thereby 

committed the offence punishable U/S 341 IPC ? 
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DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience both the points for determination are taken 

together for discussion.  

PW1 Bulu Tirki stated that he is the informant. He knows accused 

persons. On 06/02/16 he was working in his house. Then he heard that the 

accused beat Magu Tirki and Baliram Munda. Then he met Baliram with injury in 

his ear. Half of the ear of Baliram was found chopped off. Then he sent Baliram 

to the Army Hospital. Then he went to the place where Magu Tirki was being 

beaten by the accused. He found Magu Tirki who was lying in the house of Soma 

Munda with injury in his head, hand, leg etc. and took both the victims to the 

Hospital at Harisnga and Barnagaon. Next day he lodged the case.  

In the cross examination PW1 stated that the place of the occurrence is 

situated at a distance of ½ KM from his house. The incident took place in the 

courtyard of Ripan Daimary. Police interrogated him at 4 PM on the day when he 

lodged the case. His brother Magu Tirki was also interrogated by police on that 

day. He did not see the incident. He did not say to police that the accused beat 

the victims with split bamboo. It is not a fact that he did not say to police that 

half of the ear of Baliram was found chopped off. He did not go to the place of 

occurrence. He went to the house of Soma Munda. Magu Munda takes liquor. On 

the day of the incident Magu did not take liquor. It is not a fact that the accused 

did not beat the victims. It is not a fact that he has deposed falsely.  

PW2 Maghu Tirki stated that he knows informant. He knows accused 

persons. About two months ago he was coming from his work. Then the accused 

persons met him and Baliram and asked him and Baliram as to whether they 

know a person of Koramur. They said they do not know. Then the accused 

persons asked as to why they do not know that person of Koramur and beat 
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them with wooden lathi. He got injury in his teeth, hand. Baliram got injury in his 

ear.  

In the cross examination PW2 stated that on the day of the incident they 

went to the house of Danel for the purpose of work. At about 6 pm when they 

returned, accused persons met them on the road. Then the accused persons said 

that as to why they do not know the person of Koramur. He said about the 

incident to Bulu Tirki and then he lodged the case. He knows Miju Khaklari. It is 

not fact that he said to police that on the day of the incident he went to the 

house of Miju Khaklari. It is not a fact that on the day of the incident he took 

liquor. It is not a fact that on the day of the incident they entered in the house of 

Ripan and took liquor. It is not a fact that the accused did not beat them. It is not 

a fact that he has deposed falsely.  

PW3 Baliram Munda stated that he knows the informant. He knows 

accused person. About 4 months ago, in the evening, he and Maghu went to the 

house of Ripan. Then they met the accused and asked Maghu about one person. 

Then Maghu said that he did not know about that person. Then the accused 

asked Maghu as to why he does not know that person and beat them with 

wooden lathi. Maghu got injury in his hand and feet. He got injury in his waist 

and ear. Later on he took treatment in Army Hospital and later in Udalguri 

Hospital 

In the cross examination PW3 stated that on the day of the incident they 

went to the house of Soma Munda for the purpose of work. They went to the 

house of Ripan in order to take liquor. They go to Ripan for taking liquor 

frequently. On that day the accused did not take liquor. The accused asked about 

the son in law of the brother of Maghu. Then there was the altercation between 

Maghu and the accused. About 6/7 persons were in the place of the occurrence. 

Dipak Rabha was also present. It is not a fact that on the day of the incident they 

took liquor and raised due and cry. It is not a fact that on the day of the incident 

when he beat the accused and fled away from the place Ripan beat him. Ripan 

beat him. On that day they did not take liquor. It is not a fact aht he said to 
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police that when he beat Hemanta, Ripan got injury and sustained injury. It is 

not a fact that the accused did not beat them. It is not a fact that he has 

disposed falsely. 

PW4 Soma Munda stated that he knows the informant and the accused. 

About 12 months ago at about 2:PM, he heard that there was the fighting 

between the accused and the informant  he did not see the incident. 

In the cross examintion PW4 stated that he did not see the incident.  

PW5 Dipak Rabha stated that he knows the informant and the accused. 

About 12 months ago, Baliram, Maghu, Soma and Hemanta took liquor and after 

that there was the fighting between Hemanta and Baliram/Maghu. 

Baliram/Maghu could not able to stand as they took liquor. Hementa also got 

injury. Police seized the wooden sticks. 

In the cross examination PW5 stated that first Baliram and Maghu took 

liquor from Soma and after that they went to the house of Ripan to take liquor. 

Hemanta and Baliram/Maghu all were drunk and then there was the use of force 

between them and they fell on the wooden lathi kept there and got injury. He 

and Ripan resisted both the parties from fighting. No one except him and Ripan 

were present at the time of the incident. Hemanta did not beat him.  

PW6 Miju Sargiary stated that he knows the informant as well as the 

victims in the instant case. He also knows the accused. About 3/4 months ago at 

about 2 PM Maghu Tirki, Somi Munda and Baliram Munda came after taking 

liquor to their house. At that time Hemanta Khakhlari also came in his house. 

That there was an altercation between Hemanta Khakhlari and Maghu Tirki and 

others.  Then there was the fighting between both the parties fell on the split 

wood and got injury. Later on police seized that split wood Hemanta Khakhlari is 

his elder brother. Police did not interrogate him. 

In the cross examination PW6 he was present at the place of occurrence. 

All the persons took liquor. The accused did not beat the victim. 
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PW7 Dr. Jyotirmoi Deka stated that on 6.2.16 he examined sri Balaram 

Munda and found the cut injury at the posterior side of right eras about 5 cm. 

The injury was simple caused by blunt object/ weapon. Again on that day he 

examined Sri Maga  Thirki and found the following injury- lacerated injury at 

dorsal right forearm and cut injury on the left leg 3cm. The injury is simple 

caused by blunt object. 

In the cross examination PW7 stated that no case reference number is 

mentioned in his report. The age of injury is not mentioned in his report.  Neither 

the signature nor the thumb impression of the  patient are in his report. He did 

not put the date below his signature on his report. 

PW8, A.S.I. Nripan Ch. Tamuli stated that on 7/2/16 he was working as 

A.S.I. under Harisinga police station.  On that day one FIR was lodged Bulu Tirki. 

The O/C of Harisinga police station asked me to investigate the case. 

Accordingly,he arrived at the place of the occurrence and took the statement of 

the informant as well as other witnesses. he also took the statement of the 

victims. And sent them for their medical examination. He also drew the sketch 

map of the place of the occurrence. He also asked the FIR named the accused 

persons Hemanta Khaklary and Nipan Swargiary to come to the police station.  

Then he interrogated them.  As no material was found against the accused Nipan 

Swargiary he allowed him to go and as material was found against accused 

Hemanta Khaklary he arrested him and allowed to go on bail as the alleged 

offences were bailable in nature. He also seized three wooden splits stick from 

the place of the occurrence.  He also collected the medical examination report of 

the victims. On completion of the preliminary investigation he submitted the case 

diary to the O/C Harisinga police station.  

In the cross examination PW8 as per FIR the incident took place in the 

house of Nipan Swargiary. He took the statement of Miju Swargiary as seizure 

witness.  He seized the wooden stick from the compound of Nipan Swargiary. He 

did not send wooden stick to forensic laboratory for examination. Bulu Tirki did 
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not state to  him that he found his elder brother Magu Tirki in injured condition 

in the house of Soma Munda.   Bulu Tirki did not sate to him that half of ear of 

the Baliram was found chopped off. It is not a fact that Baliram said to him that 

when he was about to beat Hemanta Khaklary he got injury as he was hit in his 

face.   

PW-9, S.I. Prabin Ch. Deka  stated that on 23/02/16 he was the O/C of 

Harisinga police station. On that day, A.S.I. Nripen Ch. Tamuli handed him over 

the case dairy of the instant case. He went to the case dairy and found that 

investigation was completed and hence submitted the charge sheet against the 

accused Hemanta Khaklary U/S- 341/323. Other accused of the instant case was 

not sent up for trial. 

In the cross examination PW9 stated that he received the FIR on 

17/03/16 and till that day neither informant nor victim went to the police station.  

On 06/02/16 Baliram Munda and Magu Tirki went to the police station they sent 

for medical examination.  But nothing was mentioned in the general dairy for the 

medical requisition and examination 

In support of the case in prosecution nine PWs were examined. Out of nine 

PWs, PW7 is the medical officer, PW8 and PW9 are investigating officer. Out of 

the remaining six witnesses PW2 and PW3 are the victims in the instant case.  

On the other hand PW1, PW4, PW5 and PW6 are the independent witnesses.  

During argument learned counsel for the accused stated that the informant 

of the instant case has been examined as PW1, who stated during his evidence 

that he found Magu Tirki lying in the house of Soma Munda. However, Soma 

Munda as PW4 did not support PW1, because Soma Munda stated that he did not 

see the incident. Hence, there is contradiction between PW1 and PW4. Moreover 

PW4 in his cross examination stated that he did not see the incident. Hence 

evidence of PW1 is not trust worthy.  
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Learned counsel of the accused has also stated that one I/O of the instant 

case has claimed that the Medical officer examined victims Baliram and Maghu.  

Learned counsel of the accused stated that medical report of the victims are 

doubtful because  neither the thumb impression nor the signatures of the victims 

are in the medical reports and the same fact is admitted by the concerned doctor  

which was examined as PW7 in the instant case.  

Learned counsel for the accused has also stated that the investigation of 

the instant case is not proper. Because PW9 who submitted the charge sheet in 

the instant case himself admitted during his cross examination that on 6.2.16 

Baliram Munda and Magu Tirki went to the police station and then they were 

sent for medical examination. But nothing was mentioned in the general diary as 

to the medical requisition and examination. 

Learned defence counsel argued that when the concerned police came to 

know about the incident on 6.2.16, it should have been entered into general 

diary of the concerned police station.  And the statement of the victims would 

have been treated as first information report of the instant case. To this effect 

learned defence counsel has also cited the judgment passed in Mantram V. state 

Madhya Pradesh, (1997) 2 crimes 550 (MP) wherein it was stated that where the 

investigating officer had deliberately failed to record the FIR and prepared it after 

reaching the spot after due deliberations, the investigation is tainted and it would 

be    unsafe to rely on such tainted investigation. 

On perusal of the evidence on record it is found that both PW1 and PW4 

stated during their cross examination they did not see the incident. Hence the 

evidence of PW1 and PW4 are nothing but hearsay. On the other hand the 

victims PW2 and PW3 deposed that on the day of the incident the accused 

person beat them with wooden lathi.  PW3 also stated during his cross 

examination that about 6/7 persons were present in the place of the occurrence 

and Dipak rabha was also present. Now this Dipak rabha was examined as PW5 

and he stated that on the day of the incident Baliram, Magu, Soma and Hemanta 
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took liquor and after that there was fighting amongst them.  PW 5 also stated 

that Baliram and Magu could not stand as they took liquor and during his cross 

examination PW5 stated that there was use of force amongst persons and they 

fell on the wooden lathi and got injury.  

It is found that PW6 has corroborated PW5. PW6 stated that on the day of 

the incident Magu, Soma, Baliram and Hemanta came to their house and after 

altercation amongst them, there was the fighting between both parties and both 

parties fell on the split wood and got injury. On the other hand PW6 reaffirmed 

during his cross examination that on the day of the incident he was present at 

the place of the occurrence and the accused did not beat the victims.   

It is found that PW5 and PW6 are the eye witnesses to the alleged incident 

and both have stated a story which is different from the story of the victims and 

that of the FIR and the same has created the case of the prosecution doubtful.  

Moreover, the medical reports of the victims are also doubtful as firstly, there is 

no case reference number in the medical report and secondly, neither signatures 

nor thumb impressions of the victims are in the reports, and thirdly, the 

concerned medical officer did not put date bellow his signature in the report. So, 

it is doubtful as to whether those medical reports are related to the alleged 

incident.  

Under the facts and circumstances of the instant case, it is found that the 

prosecution has been failed to prove the guilt of the accused person beyond 

reasonable doubt by adducing some cogent evidence and hence the accused 

person is entitled to be acquitted under the benefit of doubt 
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ORDER 

 

In view of the conclusion made above I hold accused person Hemanta 

Khakhlary is not guilty of the offence u/s 341/323 I.P.C. and set at liberty 

forthwith.  

The bail bond of the accused person Hemanta Khakhlary is extended for a 

further period of 6 months from today as per provisions of Section 437A, Cr.P.C 

as amended up to date.  

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the 3rd day of August, 2017. 

 

  

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 
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Appendix:- 

 

1. Prosecution witnesses  

 PW1 Bulu Tirki  

PW2 Maghu Tirki  

PW3 Baliram Munda  

PW4 Soma Munda 

PW5 Dipak Rabha 

PW6 Miju Sargiary 

PW7 Dr. Jyotirmoi Deka 

PW8, A.S.I. Nripan Ch. Tamuli 

PW-9, S.I. Prabin Ch. Deka   

2. Defence witnesses  

 None   

3. Prosecution exhibit.  

Ext. 1 FIR 

Ext. 2 Seizure list 

4. Defence exhibit. 

 None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 


